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The individual mandate tax is unprecedented. PPACA established an individual man-
date to buy health insurance and a penalty for not doing so. This was the first time in American his-
tory that the federal government ordered the general population to purchase a commercial product. 
Responding to the lawsuit by NFIB and 26 states, the Supreme Court refashioned the mandate 
and penalty into a choice between two options: buy insurance or pay a tax for failing to do so.  
(See CribSheet 12-2.)

The individual mandate tax compels employees to buy insurance or pay taxes. Unless employers 
increase labor costs to offset this change, affected employees will feel a decrease in take-home pay.

The employer mandate raises costs and complicates business. Businesses with 50 
or more full-time employees or FTEs face employer mandate penalties. One subsidized employee can 
trigger annual employer penalties of $2,000, $3,000, or more. (See CribSheet #11-1.) 

The employer mandate gives employers a motive to employ fewer than 50 employees. Businesses 
can avoid the mandate by shrinking or staying below 50, by outsourcing, and by replacing full-time 
employees with part-timers. NFIB is leading a drive to repeal this provision.  

Employer mandate penalties depend on month-by-month changes in the number of full-time employ-
ees and part-time hours. This means time-consuming monitoring and paperwork.

New benefits raise costs. New benefits for policyholders have increased the cost of insurance.   
These include bans on annual and lifetime payout limits and an extensive list of free preventive services.  

Insurance purchased in the individual and small-group markets must cover essential health benefits 
(EHB) – a list of mandatory covered services. Beginning in 2016, the Secretary of Health and Human 
Services will have virtually unfettered power to add items (and costs) to the package. Regulatory ac-
tions by the Secretary blurred federal and state EHB responsibilities for 2014-2015. 

New taxes raise costs. PPACA imposes a health insurance tax (HIT) on insurers. CBO expects 
insurers to pass the tax along to businesses and consumers. Over the first decade (2014-2023), this 
provision increases taxes by $102 billion. During the second decade, the total tax impact will likely be 
$200-300 billion. (See CribSheet 12-3 for details.) NFIB estimates that the HIT will reduce private-
sector employment by 146,000 to 262,000 jobs in 2022, with 59% of the losses coming from small 
business. NFIB is leading a drive to repeal this provision.  

Owners of unincorporated “pass-through” businesses report business income on their household 
1040s. Pass-throughs are vulnerable to PPACA’s 0.9% “Medicare” surtax on wage/salary income 
above $200,000 for individuals or $250,000 for joint filers. This surtax is paid on top of the long-exist-
ing 1.45% Medicare payroll tax. Despite the name, the proceeds of the new tax will not go to Medicare. 

Pass-through business owners with modified adjusted gross income over $200,000 for individuals or 
$250,000 for joint filers face a 3.8% tax on investment income (rents, dividends, interest, royalties, 
capital gains on property sales other than primary residence, etc.) above the threshold. Once again, 
revenues do not go to Medicare. 

Pharmaceutical companies pay a new tax on brand-name prescription drugs but the tax will be 
passed along to insurance purchasers through higher premiums. 

Medical device manufacturers pay a new 2.3% tax on their products but will pass the tax on to 
insurance purchasers through higher premiums. An industry analysis suggests losses of more than 
43,000 jobs and over $3.5 billion in compensation losses.
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The Patient Protection and Affordable Care Act (PPACA) creates numerous problems 
for small business: higher costs, greater administrative burdens, fewer healthcare 
choices, and competitive disadvantages vis-à-vis big business.
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The law imposes a 10% tax on sales by tanning salons. No other industry has to pay this tax or any-
thing comparable. 

Employees can no longer use flexible spending accounts (FSAs) and health savings accounts (HSAs) 
to purchase over-the-counter (OTC) medications without a prescription. Unless businesses increase-
total compensation to offset this effective increase in taxes, employees lose spending power. 

PPACA is especially expensive for small business. A number of PPACA’s provisions 
(e.g., essential health benefits, the health insurance tax) apply only to the fully-insured market (most 
small businesses and individual policyholders) but not to the self-insured market (most big busi-
nesses, labor unions, and governments). 

The Secretary of HHS has granted thousands of waivers to certain PPACA provisions without specify-
ing the criteria for approval and disapproval. The result is to saddle some, but not all, employers with 
large expenses, and do so in an unpredictable manner. 

PPACA allows some small businesses to escape certain mandates by “grandfathering” their existing 
health insurance policies. However, extensive restrictions mean that relatively few businesses can 
take advantage of grandfathering. HHS estimates that up to 80% of small employer plans will lose 
grandfathered status by 2013.

PPACA left many of the most important operational details to regulators. For years, businesses will 
have to devote considerable resources to monitoring and navigating regulatory changes. Few small 
businesses have human resources, legal, or accounting departments to track and plan changes.

PPACA has begun to wipe out certain health insurance markets. These include child-only policies, 
limited-coverage “mini-med” policies, and (in some areas) individual policies that formerly helped 
some small business employees to gain coverage.

According to the General Accountability Office (GAO), in 2010, only 170,300 small employers claimed 
the health insurance tax credit – 4% of the number cited by PPACA supporters. On average, busi-
nesses claiming the credit received $2,748 – a trivial amount compared with insurance costs. Navigat-
ing the credit involves considerable red-tape, time, and expense. (See CribSheet #11-2.) 

Two problems have subsided. PPACA originally included an enormously expensive expan-
sion of the IRS Form 1099 program. NFIB successfully led the drive to repeal this provision.

The CLASS Act was a long-term care scheme included in PPACA as an accounting trick to decrease 
the apparent cost of PPACA. The federal government has since recognized that CLASS is actuarially 
unsound, and the program has been discontinued. Congress canceled the program as part of the 
year-end Fiscal Cliff deal (see CribSheet #13-1). 
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The Patient Protection and Affordable Care Act (PPACA) creates numerous problems 
for small business: higher costs, greater administrative burdens, fewer healthcare 
choices, and competitive disadvantages vis-à-vis big business.
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Some items may benefit employees. Your children can remain on your health insurance 
policy up to age 26. Previously, many would have needed their own policies at an earlier age. This 
provision has increased premiums by around 1%. 

“Guaranteed issue” means that an insurer must sell you an insurance policy at any time, even if you 
are seriously ill or are likely to have an expensive medical condition in the future. The insurer can’t 
charge you higher premiums because you have a pre-existing medical condition.

For many years, it has been unlawful for an insurer to cancel your insurance when you develop a 
serious medical condition. PPACA restates this longstanding prohibition on “recission.”

PPACA entitles you to a sizable list (65 as of 9/7/12) of preventive services with no out-of-pocket 
costs. In other words, you can get these services without any co-pays or deductibles. 

If your household income is below 4 times the federal poverty level, government subsidies may help 
you pay for your health insurance. However, subsidies will not be available to employees who are 
insured through an employer’s plan, and PPACA will not allow an employee to leave an employer plan 
unless his share of the premium exceeds 9.5% of household income. 

Beginning in 2013, your IRS Form W-2 will show the total amount your employer spent on your health 
insurance in the previous year. 

PPACA offers some employers a temporary tax credit to encourage them to provide insurance. 
170,300 small businesses have received the credit, with an average of $2,748 each.

For employees with Medicare Part D plans, the “doughnut hole” will disappear by 2020. The dough-
nut hole is a range of spending on drugs above the Part D plan’s coverage limit but below Medicare’s 
Catastrophic Coverage. In this range, the recipient has previously covered all costs out of pocket.

Employees will pay a long list of new taxes, some of them hidden. PPACA’s indi-
vidual mandate tax requires most Americans to have health insurance or to pay a tax for not having 
insurance. For example, in 2016, a family of 3 with annual income of $26,000 will have to buy insur-
ance or else they will pay a $2,085 tax. (The calculations are explained here.)

If you get insurance through a small business or buy it on your own, you’ll have to pay a new Health 
Insurance Tax (HIT) of around $500 in increased premiums per year per family. The tax doesn’t apply 
to most employees who get insurance through big businesses, labor unions, or government employers. 

Drug companies will pay a new tax on brand-name prescription drugs, but the tax will be passed 
along to you through higher premiums.

Medical device manufacturers will pay a new 2.3% tax on their products but will pass the tax on to 
you through higher premiums. One industry analysis suggests this may cause a loss of more than 
43,000 jobs. Medical devices range from bedpans to MRI machines.

Before PPACA, an employee with a Flexible Spending Account (FSA) or Health Savings Account 
(HSA) could use pre-tax dollars to buy over-the-counter medications and other healthcare items. 
PPACA prohibits that, so this is effectively a tax increase on employees. 
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BENEFITS: Your kids 
can stay on your 

policy until age 26.

Insurers won’t be 
able to refuse to sell 

to you if you are ill. 

Insurers can’t cancel 
you if you become ill.

Insurers must cover 
preventive services.

Some employees 
will get subsidies.

Insurance premiums 
will appear on W-2s.

Some employers get a 
temporary tax credit.

Medicare’s “doughnut 
hole” will close.

TAX BURDENS: You must 
buy health insurance or

else pay a large tax.

You may have to pay a 
new tax on insurance.

You’ll pay a new tax on 
brand-name drugs. 

You’ll pay a new tax 
on medical devices.

For many, there’s a 
new tax on over-the-
counter purchases.

The Patient Protection and Affordable Care Act (PPACA, or “Obamacare”) will 
change your health insurance, healthcare, income, and job. You’ll gain some benefits, 
but also a long list of burdens. All of this is scheduled to occur on January 1, 2014, 
though it is increasingly doubtful that state and federal governments will be ready to 
implement the changes by that date.
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Before PPACA, you could use an FSA to pay for high-cost health-related expenses with pre-tax dol-
lars, but PPACA limits the annual amount to $2,500. Example: You can no longer pay for your dis-
abled child’s $14,000 special needs school tuition with pre-tax dollars. Under PPACA, only $2,500 
of the expense is tax-free; you must pay the remaining $11,500 with fully-taxed dollars.

Employees will lose choices. If your income and family size qualify you for Medicaid, PPACA 
won’t allow you to stay on your employer’s plan. Example: A couple with 3 children and income of 
$41,000 can get private insurance through an employer. If the couple has a fourth child, however, 
PPACA will force them to leave the employer’s insurance and go on Medicaid because the federal 
poverty level (FPL), which determines who is and is not on Medicaid, increases with family size.

If your household income tends to fluctuate, you may have to move back and forth between a private 
insurance policy and Medicaid – possibly multiple times per year. Each time this happens, you may 
have to change doctors, hospital, etc. 

PPACA’s rules will render some policies unprofitable, so your insurer could cease offering your policy. 
We have already seen this happening in certain markets. For example, PPACA rendered child-only 
insurance policies unprofitable, so most insurers ceased selling child-only plans. 

An employer with 50 or more full-time employees or full-time equivalents will face heavy penalties if 
any full-time employees obtain subsidies. A business can escape some or all of these penalties by 
using part-time rather than full-time employees or by downsizing below 50 employees.

PPACA greatly increases the demand for doctors and other healthcare providers, but it does not add 
significantly to the supply of those providers in the near term. Demand will increase as 30 million 
Americans gain insurance coverage and all Americans gain an extensive list of free services. Thus, 
you may find it harder to get an appointment with a doctor, and the price may be higher. 

The Essential Health Benefits (EHB) mandates only apply to insurance you get on your own or 
through a small business – not on most employees who get insurance through big businesses, labor 
unions, or government employers. These mandates will increase the cost of insurance.

According to the nonpartisan Congressional Budget Office, PPACA reduces Medicare payments 
by over $700 billion in order to fund other portions of the law. A board will have the power to deter-
mine which procedures Medicare pays for and to cut the pay that physicians and hospitals receive  
for services. 

Medicare currently allows some older employees and retirees to pay extra for access to competing 
private insurance plans through Medicare Advantage. Under PPACA, many seniors will lose their ac-
cess to Medicare Advantage and will be shifted into traditional Medicare coverage. 

How can you learn more? By enacting PPACA, Congress and the President made decisions 
that will strongly affect your health, your wealth, and your life. Find out what the law means to you. If 
you have questions, you may want to ask your elected officials to explain the law and to justify what 
it does to you. 

NFIB provides information on PPACA at www.nfib.com/healthcare, www.nfib.com/cribsheet, and 
at NFIB Healthcare Playbook. However, these sites only provide general information—not legal 
advice. For more specific information, stay in touch with your employer, an insurance agent, an 
accountant, etc.
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The Patient Protection and Affordable Care Act (PPACA, or “Obamacare”) will 
change your health insurance, healthcare, income, and job. You’ll gain some benefits, 
but also a long list of burdens. All of this is scheduled to occur on January 1, 2014, 
though it is increasingly doubtful that state and federal governments will be ready to 
implement the changes by that date.
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2010. Businesses are eligible for a tax credit for at most six years. Before 2014, the maximum credit 
equals 35% of the business’s contribution to employee health insurance premiums. After 2014, the 
maximum is 50%, but only on policies purchased in SHOP exchanges. The percentages phase 
out as the number of employees and FTEs rises from 10 to 25 and as the average wage rises from 
$25,000 to $50,000. More limitations are outlined on this CribSheet #11-2. (retroactive to 1/1/10)

A temporary national high-risk pool becomes available for certain individuals with pre-existing medi-
cal conditions who have been uninsured for six months. (begins 7/1/10; ends 1/1/14)

Indoor tanning services carry a 10% excise tax. Increases taxes $2.7 billion during 2010-2019. 
(begins 7/1/10)

Dependents can remain on parents’ insurance until age 26. (for plan years beginning 9/23/10 or after)

Certain preventive services must be covered with no out-of-pocket charges. (begins 9/23/10)

By 2014, insurance policies cannot include annual or lifetime coverage limits. (phase-out begins 
9/23/10; no limits after 1/1/14)

2011. Manufacturers and importers of brand-name drugs will begin paying a tax that will be passed 
along to consumers. Increases taxes $27.0 billion during 2010-2019. (begins 1/1/11)

Over-the-counter medications can no longer be paid tax-free through Health Savings Accounts and 
Flexible Spending Accounts. The penalty for using HSAs/FSAs for non-qualified purchases doubles 
to 20%. Increases taxes $6.4 billion during 2010-2019. (begins 1/1/11)

Insurers must spend at least 85% of premiums on healthcare providers in large groups and 80% in 
small groups; otherwise, they must return the difference to consumers as rebates. (begins 1/1/11) 

2013. A 2.3% excise tax on medical devices begins and will be passed along to consumers. In-
creases taxes $20.0 billion during 2010-2019. (begins 1/1/13)

The threshold, at which medical expenses are deductible, increases from 7.5% of income to 10%. 
Increases taxes $15.2 billion during 2010-2019. (begins 1/1/13)

Owners of unincorporated pass-through businesses will face a new 0.9% “Medicare” surtax on 
wage/salary income above $200,000 for individuals or $250,000 for joint filers. This surtax is paid 
on top of the long-existing 1.45% Medicare payroll tax. Despite the name, the proceeds will not go to 
Medicare. (begins 1/1/13)

Pass-through business owners with modified adjusted gross income over $200,000 for individuals or 
$250,000 for joint filers face a new 3.8% tax on investment income (rents, dividends, interest, royal-
ties, capital gains on property sales other than primary residence, etc.) above the threshold. Once 
again, revenues do not go to Medicare. Combined with “Medicare” wage tax, increases taxes $210.2 
billion during 2010-2019. (begins 1/1/13)

Flexible Spending Account contributions will be limited to a maximum of $2,500 per year. Increases 
taxes $13.0 billion during 2010-2019. (begins 1/1/13)

Creates Consumer Operated and Oriented Plan (CO-OP) to foster non-profit, member-run insurers. 
(begins 1/1/13) The Fiscal Cliff deal ended new CO-OP applicants and grants as of 12/31/12
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The Patient Protection and Affordable Care Act (PPACA) was signed into law on 
March 23, 2010. Following is a timeline of provisions of the law that most directly 
affect small business
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Employers must calculate business size for the employer mandate. (begins 1/1/13)

Enrollment is scheduled to begin in the SHOP and individual exchanges. Businesses must provide all 
employees with a Notice of Coverage Options. (begins 10/1/13)

2014. The individual mandate tax begins, requiring almost all individuals to purchase health insurance 
or to pay a penalty in lieu of coverage. (See CribSheet #12-2 for details.) (begins 1/1/14) (NFIB sought-
to overturn this provision, and along with it the entire law, as a litigant before the U.S. Supreme Court.)

Businesses with 50 or more full-time employees or full-time equivalents may face employer mandate 
penalties. One employee qualifying for subsidies can trigger annual employer penalties of $2,000 or 
$3,000. This affects both offering and non-offering businesses. (See CribSheet #11-1 for details.) 
begins 1/1/14) (NFIB is leading a coalition in support of repealing this mandate.)

A tax will fall on health insurance plans purchased in the fully-insured market (mostly small businesses 
and individuals). Employers with self-insured plans (mostly big businesses, labor unions, and govern-
ments) will not have to pay this tax. (See CribSheet #12-3 for more details.) This provision increases 
taxes by $102 billion in the first decade (2014-2023). During the second decade, the total tax increase 
will be $200-300 billion. (begins 1/1/14) (NFIB is leading a coalition in support of repealing this tax.) 

Small-business and individual insurance policies must cover a list of “essential health benefits.” The 
law specifies that the Secretary of HHS shall determine the list of benefits. However, a regulation 
written subsequent to the law’s passage shifted that role at least temporarily to the states. (begins 
1/1/14) (NFIB submitted comments to HHS regarding the concern of affordability of the essential 
health benefit standard.)

Individuals can qualify for premium credits by the following criteria: (1) Household income must be 
less than 400% of the federal poverty level (2) Employee share of employer-sponsored health insur-
ance premium exceeds 9.5% of total household income and (3) Employer-sponsored coverage does 
not meet actuarial value requirements.(begins 1/1/14)

American Health Benefits Exchanges open for individuals. Small Business Health Options Plan 
(SHOP) Exchanges open for small businesses. (begins 1/1/14)

Insurance reforms take effect, and insurers cannot impose coverage restrictions based on pre-exist-
ing conditions. Modified community rating standards go into effect for individual or family coverage 
based on geography, age and smoking status. Insurers must offer coverage to anyone. The law also 
limits out-of-pocket cost-sharing. (begins 1/1/14)

Deductibles for health plans in the small-group market are capped at $2,000 for individuals and 
$4,000 for families, except under certain circumstances. (begins 1/1/14)

2016. Permits states to form healthcare choice compacts and allows insurers to sell policies in any 
state participating in the compact. (begins 1/1/16)

Small Business Health Options Program (SHOP) exchanges are available to businesses with up to 
100 employees. (begins 1/1/16)

2017: SHOP exchanges may open to large businesses.

2018. Imposes an excise tax on insurers of employer-sponsored health plans with aggregate ex-
penses that exceed $10,200 for individual coverage and $27,500 for family coverage. Increases 
taxes $32.0 billion during 2010-2019. (begins 1/1/18)

The Patient Protection and Affordable Care Act (PPACA) was signed into law on 
March 23, 2010. Following is a timeline of provisions of the law that most directly 
affect small business
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Insurance Or Tax. The individual mandate tax is unprecedented. As written, PPACA estab-
lished an individual mandate to buy health insurance and a penalty for not doing so. This was the 
first time in American history that the federal government ordered the general population to pur-
chase a commercial product. Responding to the lawsuit by NFIB and 26 states, the Supreme Court 
refashioned the mandate and penalty into a choice between two options: buy insurance or pay a 
tax for failing to do so.

Beginning in 2014, PPACA requires most U.S. citizens and legal residents to have qualifying health 
insurance coverage (public or private) or pay a tax for not carrying insurance. “Qualifying” is broadly 
defined by the law, with specific definitions left to current and future regulators.

A relatively small number of Americans will be exempt from the tax. Those exempted include: (1) 
people with religious objections; (2) American Indians with coverage through the Indian Health Ser-
vice; (3) undocumented immigrants; (4) those without coverage for less than three months; (5) those 
serving prison sentences; (6) those for whom the lowest-cost plan option exceeds 8% of annual 
income; and (7) those with incomes below the tax filing threshold ($9,500 for singles and $19,000 
for couples under 65 in 2011.)

Defining Insurance. The individual mandate tax rests on a legal definition of insurance, and 
PPACA’s definitions differ across markets. Government programs like Medicare, Medicaid, and 
CHIP automatically qualify, as do self-insured ERISA policies (mostly for larger employers). Small-
group and individual policies (except for grandfathered plans) must cover services comprising an 

“essential health benefits” (EHB) package – though the definition of that package is now clouded 
by uncertainty.

The essential health benefits (EHB) package is a menu of health care services that must be 
covered by all qualifying insurance plans in the fully-insured small-group market (“small” here 
means fewer than 100 employees); EHB also applies to the individual market. Self-insured groups 
(mostly big businesses, labor unions, and governments), fully-insured plans covering 100 or more 
employees, and government-provided insurance, in contrast, are exempt from most of the EHB’s 
costly requirements.

In late 2011, the Secretary of Health and Human Services (HHS) temporarily changed the EHB rules, 
adding new uncertainty. As written, the law specifies a process in which the Secretary solicits advice 
on EHB components, after which the Secretary unilaterally selects and revises a uniform national 
package. In December, the Secretary upended this scheme by authorizing each state to compile its 
own list of EHB coverage mandates. In the near term, this change makes it harder to predict future 
health insurance costs. Over the longer term, the change introduces new state and federal vagaries.

Tax Calculations: Taxes begin in 2014 and rise in years following. In each year, the tax consists 
of the higher of a dollar amount or a percentage of household income. For a given household, the tax 
applies to each individual, up to a maximum of three. Following is the schedule of taxes:

•	 2014:	The	higher	of	$95	per	person	(up	to	3	people,	or	$285)	OR	1.0%	of	taxable	income.
•	 2015:	The	higher	of	$325	per	person	(up	to	3	people,	or	$975)	OR	2.0%	of	taxable	income.
•	 2016:	The	higher	of	$695	per	person	(up	to	3	people,	or	$2,085)	OR	2.5%	of	taxable	income.
•	 After	2016:	The	same	as	2016,	but	adjusted	annually	for	cost-of-living	increases.

Aside from these formulae, a household’s penalty is capped at a dollar figure based on the cost of a 
bronze-level health insurance policy. 

The Supreme Court 
refashioned the individual 

mandate as a tax. 

You must have insurance 
or else pay a tax.

There are a few 
exceptions.

“Insurance” must meet
PPACA’s definitions.

EHB adds costs for
small business.

EHB adds uncertainty
for small business.

Individual mandate 
taxes begin in 2014 
and rise thereafter.
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The keystone of the Patient Protection and Affordable Care Act (PPACA) is an 
unprecedented individual mandate tax requiring virtually all U.S. citizens and 
legal residents to either have health insurance or pay a tax for not doing so, 
beginning in 2014.
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(note: line-to-line changes in variables are in red, underlined type)

•	 2014;	family	of	2;	taxable	income=$26,000;	 
tax=$260 
because	$260	(=$26,000x1%)	is	higher	than	$190	(=$95x2).

•	 2014;	family	of	3;	taxable	income=$26,000; 
tax=$285 
because $285	(=$95x3)	is	higher	than	$260	(=$26,000x1%)

•	 2016;	family	of	3;	taxable	income=$26,000;	 
tax=$2,085 
because	$2,085	(=$695x3)	is	higher	than	$650	(=$26,000x2.5%)

•	 2016;	family	of	3;	taxable	income=$85,000; 
tax=$2,125 
because	$2,125	(=$85,000x2.5%)	is	higher	than	$2,085	(=$695x3)

•	 2016;	family	of	8;	taxable	income=$85,000; 
tax=$2,125 
because	$2,125	(=$85,000x2.5%)	is	higher	than	$2,085	(=$695x3)

•	 2016;	family	of	8;	taxable	income=	$300,000; 
tax=$7,500 
because	$7,500	(=$300,000x2.5%)	is	higher	than	$2,085	(=$695x3)

The individual mandate tax forces households to purchase an expensive product or to pay a tax in 
lieu of that purchase. The law softens this blow for some households by providing subsidies, called 

“health insurance premium tax credits.” To be eligible for the subsidies, a household must meet two 
conditions: (1) Household income must be less than 400% of the Federal Poverty Level (FPL), which 
varies	with	family	size.	For	a	family	of	four	in	2012,	400%	FPL	=	$92,200.	(2)	The	household’s	por-
tion of the employer-sponsored health insurance premium must exceed 9.5% of household income.

Here are some sample
tax calculations.

Some Americans will
qualify for subsidies.

The keystone of the Patient Protection and Affordable Care Act (PPACA) is an 
unprecedented individual mandate tax requiring virtually all U.S. citizens and 
legal residents to either have health insurance or pay a tax for not doing so, 
beginning in 2014.
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Employer Mandate Penalties Depend on Four Questions. (1) Is this employer “large” 
or “small”? (2) If the employer is large, does it offer qualified health insurance to substantially all full-
time employees (FTs)? (3) How many, if any, FTs receive subsidies in the health insurance exchang-
es? (4) If the employer is large and has at least one subsidized FT, how much does it owe in annual 
penalties? The different calculations use different sets of data from varying subsets of employees.

For the mandate, a large employer is one where FTs and full-time equivalents (FTEs) sum to 50 or 
more. An FT is one who works 130 hours per month or more – roughly 30 hours per week. Each 120 
hours per month of part-time and seasonal labor comprises one FTE. 

In general, temporary employees do not count when determining whether an employer is large or 
small. In general, this provision of the law treats temps as employees of the business from whom they 
are leased (the lessor), and not from the business using the employees’ services (the lessee). Similar-
ly, independent contractors are, in general, not treated as employees. (There are some exceptions.) 

For 2014, employers may apply a “good-faith” interpretation for seasonal workers. To determine 
employer size, seasonal worker hours are generally included in the FTE count. But if (1) a business 
is classified as large for 120 days or fewer or four months or less (consecutive or non-consecutive), 
and (2) seasonal workers are the sole reason for classifying a business as large, the business does 
not have to count their hours (the “seasonal worker exception”). 

If an owner or family is involved with several different businesses – related or unrelated – they may 
be treated as a “controlled group” or “affiliated services group.” If so, the FTs and FTEs in the group 
will be added together and treated as if they were one business in determining whether the employee 
count is 50 or more. Defining a controlled group becomes vastly more complex and ambiguous when 
different owners hold varying percentage shares in a group of businesses.   

In 2014, an employer’s status as “large” or “small” will depend on employment levels during all or 
part of 2013. An employer with fewer than 50 employees in 2014 may find itself classified as large 
because of its employment patterns in 2013. For 2014, a business can determine whether it is 
“large” by determining whether it employed an average of at least 50 full-time employees on business 
days during any consecutive six-month period in 2013. 

Are Any Employees Receiving Subsidies In The Individual Health Insurance 
Exchanges? TTo qualify for subsidies in the individual insurance exchanges, several things must 
be true: (1) The FT’s household income must fall within a certain range. (2) The employer does not 
offer the FT coverage; or, if it is offered, it is judged unaffordable or inadequate. (3) The FT must 
actively request subsidies from the exchange and reject the employer’s coverage.  

If an employee’s household income is 400% of the federal poverty level ($94,200 for a family of four 
in 2013) or higher, he or she cannot receive subsidies.

If an FT’s household income is low enough to qualify for Medicaid or is below 100% of the Fed-
eral Poverty Level ($23,550 for a family of 4 in 2013), he or she may not be eligible to purchase 
the commercial insurance or to receive subsidies toward the purchase of such insurance. The 
specifics in a given state depend on whether or not the state expanded Medicaid eligibility up 
to 138% of FPL. 

“Affordable” means the employee’s portion of the premium on the employer’s lowest-cost employee 
only plan is less than 9.5% of the employee’s W-2 income. “Adequate” means the plan covers, on av-
erage, at least 60% of healthcare expenses. This is referred to as meeting a minimum 60% actuarial 
value (AV). If the employer’s offer fails either of these criteria for a FT employee in the relevant income 
range, that employee may seek subsidies. By definition, an employer who does not offer coverage is 
not offering affordable, adequate coverage. 

Employer mandate 
penalties are based 

on a sequence of 
four questions.

Employers with 50 or 
more FTs or FTEs face 

possible penalties. 

Temporary employees 
generally fall to the 

lessor, not the lessee.

Seasonals may count 
in determining size.

Multiple businesses with 
common ownership may 

be treated as one. 

Large or small in 2014 
depends in part on 
2013 employment. 

Access to individual 
health insurance 

exchanges is restricted. 

Those whose income 
is too high can’t 

receive subsidies.

Those whose income 
is too low cannot 

receive subsidies.

Those offered affordable, 
adequate coverage can’t 

receive subsidies. 
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Just because an employee qualifies for subsidies does not mean he or she gets them. The FT must 
actively apply to the exchange for subsidies. And if the employer offers coverage, the FT must actively 
decline that coverage.  

If an FT’s household income exceeds 400% of FPL, or if the employer offers affordable, adequate 
coverage, the employee is forbidden to leave the employer’s plan and receive exchange subsidies. 
In some cases, this can mean that one employee pays a large amount for health insurance, while 
a co-worker earning slightly less can ask the government to pay most of his or her insurance costs.

As written in the law, employee eligibility for subsidies and employer penalties were based on the 
employee’s household income. Recognizing that employers have no access to information on em-
ployees’ household income, subsequent regulations altered the test to make 9.5% of the employee’s 
W-2 income the trigger for subsidies and affordability penalties. 

The safe harbor provision described above raised doubts about dependents’ access to exchanges 
and subsidies. The current proposed rule says that in order to avoid penalties, a large employer must 
offer affordable coverage to FTs and must offer coverage to FTs’ dependents. However, the depen-
dent coverage need not be affordable. If the dependent coverage is not affordable, the dependents 
may access the individual exchanges for coverage and subsidies. However, the rule substantially 
reduced the amount of subsidies available to dependents (up to age 26). 

How Much Are The Penalties? If an employer doesn’t offer FTs insurance, and if at least one 
FT receives federal insurance subsidies in the individual exchange, the business will pay $2,000 per 
FT (minus the first 30). Example: a business with 50 FTs, two of whom are subsidized, would pay 
$40,000 = $2,000 x (50 – 30).

If an employer offers insurance and at least one FT receives insurance subsidies, it pays the lesser of 
$3,000 per subsidized FT OR $2,000 per FT (minus the first 30). So an offering large employer with 
two subsidized FTs would be fined $6,000. For a 50-employee employer with 14 or more subsidized 
FTs (above the tipping point for an employer of this size), the penalty would be $40,000.

CribSheet 12-7 contains more detailed information on how to calculate the employer mandate 
penalties.

How Will The Employer Mandate Affect The Economy? The mandate makes it extremely 
expensive to cross the 50-employee threshold. For example, a midsized restaurant that goes from 49 
to 50 employees will face a $40,000 per year penalty. A business can avoid the penalties by firing em-
ployees, by not hiring new ones, by replacing full-timers with part-timers, or by outsourcing. Estimating 
the costs of hiring and expanding will be complex and confusing. In 2013, employers are already taking 
steps to reduce their employee counts below 50 and their part-timers’ hours below 30 hours per week.

Businesses will spend considerable real resources determining how many employees they have with 
respect to the employer mandate. They will face time-consuming, arbitrary administrative burdens 
associated with employees seeking insurance subsidies in the new individual insurance exchanges. 

The employer mandate will increase costs, and businesses will pass them along to consumers. 

What Is The Most Important Advice For Business Owners? CribSheets give general 
information. For actual business decisions, business owners should consult with attorneys, accoun-
tants, and brokers – frequently.
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The employee has to 
seek subsidies.

Employees face a firewall. 

There is a safe harbor 
provision for employers. 

Affordability standards 
apply to coverage of 

employees, not families.

Penalties are calculated 
one way if you don’t 

offer coverage. 

They’re calculated another 
way if you offer coverage 

that is unaffordable 
or inadequate.

The calculations 
are complex.

The mandate discourages 
business growth 
and job creation. 

The mandate creates 
new red tape. 

The mandate will raise 
consumer prices. 

Professional advice 
is crucial!
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Employer Mandate Penalties Depend on Four Questions. (1) Is this employer “large” 
or “small”? (2) If the employer is large, does it offer qualified health insurance to virtually all full-time 
employees (FTs)? (3) How many, if any, FTs receive subsidies in the health insurance exchanges? (4) 
If the employer is large and has at least one subsidized FT, how much does it owe in annual penalties? 
The different calculations use different sets of data from varying subsets of employees.

In this context, a large employer is one where FTs and full-time equivalents (FTEs) sum to 50 or more. 
Again in this context, an FT is one who works 130 hours per month or more – roughly 30 hours per 
week. Each 120 hours per month of part-time and seasonal labor comprises one FTE. 

The health insurance offered by employers must be “qualified,” meaning that it meets requirements 
laid down by federal and state authorities. Among other things, qualified coverage must cover at least 
60% of employees’ healthcare costs on average. For small employers, policies must cover “essential 
health benefits,” as defined by federal and/or state authorities.  

For an FT to qualify for subsidies in the individual insurance exchanges, several things must be true: 
(1) The employee’s household income must fall within a certain range. (2) The employer does not of-
fer coverage that is judged qualified and affordable for this employee. (3) The employee must actively 
reject the employer’s coverage and request subsidies from the exchange. Note: To avoid penalties, 
the employer must offer coverage to FT employees’ dependents, but there is no requirement that 
their coverage be affordable. 

If an employer doesn’t offer FTs insurance (or offers non-qualified/inadequate coverage), and if at 
least one FT receives federal insurance subsidies in the exchange, the business will pay $2,000 per 
FT (minus the first 30). Example: a business with 50 FTs, two of whom are subsidized, would pay 
$40,000 = $2,000 x (50 – 30).

If an employer offers insurance and at least one FT receives insurance subsidies, it pays the lesser of 
$3,000 per subsidized FT OR $2,000 per FT (minus the first 30). So an offering employer with two 
subsidized FTs would be fined $6,000. For a 50-employee employer with 14 or more subsidized FTs 
(above the tipping point for an employer of this size), the penalty would be $40,000. 

The Employer Mandate Has Many Complexities. This cribsheet explains how to cal-
culate the employer mandate penalties once you have answered the following questions: (1) How 
many FTs and FTEs does the employer have? (2) Does the employer offer qualified health insurance 
to employees? (3) How many FTs receive subsidies in the individual health insurance exchanges?  

A great number of factors are involved in answering the preceding three questions. Some of these 
are described in CribSheet #11-1 (PPACA: Employer Mandate Penalties). Among the complicating 
factors are: (1) Temporary or leased employees. (2) Seasonal employees. (3) Owners with interests 
in multiple businesses. (4) Look-back periods for determining the full-time status of employees. (5) 
Income restrictions on employees obtaining subsidies. (6) Individual vs. dependent coverage. (7) An 
employer safe harbor. (8) Employee share of premiums and subsidy eligibility. (9) Actuarial value of 
insurance offered.

While NFIB can offer thoughts on the employer mandate and other PPACA-related issues, it is crucial 
that employers seek professional advice from qualified attorneys, accountants, and brokers

Please see Page 2 for Observations from nine scenarios.

Employer mandate 
penalties are based 

on a sequence of 
four questions.

Employers with 50 or 
more FTs or FTEs face 

possible penalties. 

To avoid penalties, health 
insurance must be 

qualified (adequate).

Employees can get 
subsidies only if certain 

conditions are met.  

Penalties are 
calculated one way for 
employers not offering 

qualified coverage. 

They’re calculated 
another way for employers 

offering qualified but 
unaffordable coverage.

The employer mandate 
is highly complex.

Employer mandate 
penalties depend on 

a large number of 
contingencies 

NFIB and professional 
advice.
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Observations from nine scenarios: The table below shows employment data for nine hypothetical businesses.

Scenarios #1 #2 #3 #4 #5 #6 #7 #8 #9

Total number of full-time  
employees (FTs) 49 50 50 50 51 51 52 51 31

Number of unsubsidized FTs 48 50 49 48 50 26 27 25 6

Number of subsidized FTs 1 0 1 2 1 25 25 26 25

Number of full-time equivalents  
(FTEs) = part-time hours in a  
month divided by 120 0 0 0 0 0 0 0 0 20

Penalty for a business that 
DOES provide health insurance $0 $0 $3,000 $6,000 $3,000 $42,000 $44,000 $42,000 $2,000

Penalty for a business that DOES  
NOT provide health insurance $0 $0 $40,000 $40,000 $42,000 $42,000 $44,000 $42,000 $2,000

#1: Unless the business has 50 or more full-time employees or FTEs, there are no penalties. ($0 with 49 employees, 1 of whom 
is subsidized)

#2: Unless the business has at least 1 subsidized employee, there are no penalties. ($0 with 50 employees, none of whom  
are subsidized)

#3 vs. #5: The mandate penalizes a non-providing firm $2,000 for creating an additional job. ($40K→$42K)

#3 vs. #4: The mandate DOES NOT penalize a non-providing firm for having more subsidized employees . ($40K in both cases)

#3 vs. #4: The mandate penalizes a providing firm with few subsidized employees $3,000 for each additional subsidized employee. 
($3K→$6K)

#3 vs. #5: The mandate DOES NOT penalize a providing firm with few subsidized employees for creating an additional job – as long 
as the new employee is not subsidized. ($3K in both cases)

#6 vs. #7 vs. #8: A providing firm with many subsidized employees pays the same penalty as a non-providing firm of the same size.

#6 vs. #7: For a providing firm with many subsidized employees, the mandate penalizes the firm $2,000 for creating an additional 
job. ($42K→$44K)

#6 vs. #8: For a providing firm with many subsidized employees, the employer mandate DOES NOT penalize the firm for having more 
subsidized employees. ($42K in both cases)

#6 vs. #9: A firm can reduce its penalties tremendously by replacing full-time employees with part-timers. ($44K vs. $2K)

Beginning in 2014, the Patient Protection and Affordable Care Act (PPACA) imposes 
financial penalties on certain employers who don’t offer health insurance coverage 
and on some employers who do offer coverage. This sheet explains how the 
penalties are calculated. 
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Insurers will write the checks, but consumers and small businesses will bear 
the burden. Section 9010 of PPACA and Section 1406 of the Reconciliation Act (which modified 
PPACA) refer to the HIT an “annual fee on health insurers.” Formally, then, insurers will write the 
checks to cover the HIT. 

However, the Congressional Budget Office (CBO) advised Congress that the HIT “would be largely 
passed through to consumers in the form of higher premiums for private coverage.” This observation 
has been confirmed by statements from the Office of the Actuary at the Centers for Medicare and 
Medicaid Services (CMS) and by the Joint Committee on Taxation (JCT) of Congress. 

The HIT will fall on most of the country’s 5.8 million small businesses and 15 million self-employed 
individuals. But the tax mostly bypasses big businesses, unions, and governments. CBO said, “Self-
insured plans would be mostly exempt from the fee on health insurance providers, and since large 
firms are more likely to self-insure, that fee would result in smaller percentage increases in average 
premiums for large firms than it would for small firms and for nongroup coverage.” 

The HIT increases employment costs for small businesses, but not for big businesses. This will re-
duce employment and wages in the small-business sector. NFIB forecasts that the HIT will reduce 
private sector employment by 146,000 to 262,000 jobs in 2021, with 59 percent of those losses 
falling on small business. 

The HIT has an unusual structure. The HIT is a fixed-dollar amount distributed across health 
insurance providers: $8 billion in 2014, $11.3 billion in 2015-2016, $13.9 billion in 2017, and $14.3 
billion in 2018. After 2018, the HIT rises according to an index based on net premium growth. 

The total HIT obligation is divided among insurers according to a formula based on each insurer’s 
net premiums. An insurer’s tax base equals its net premiums minus the first $25 million and 50% 
of the second $25 million. Nationally, an insurer’s HIT equals its portion of the total base times the 
total HIT for that year.  

For non-profit insurers, only 50% of the net premiums are taxed. Plans that receive more than 80% 
of their premiums from government programs for the poor, elderly, and disabled under titles XVIII, 
XIX, and XXI of the Social Security Act are exempt altogether.

If some businesses drop coverage or switch from fully-insured to self-insured, those remaining in the 
fully-insured market will have to absorb the tax bill of those firms who have left.

In addition, the HIT includes a tax on a tax. Insurers will pass the HIT along to purchasers as higher 
premiums. In turn, those premium increases will enter into the index and raise the tax in later years.

The HIT is one of the biggest taxes in PPACA. Over the first decade (2014-2023), this 
provision increases taxes by $102 billion. During the second decade, the total tax impact will likely 
be $200-300 billion. 

The HIT’s full magnitude will become apparent in the second decade (2021-2030), with ten full 
years of a premium-indexed, fully-implemented HIT. The magnitude is difficult to forecast, but 
$200-300 billion is plausible. (See the 6/14/11 entry here.) The exact amount depends both on 
how rapidly premiums rise and on how the law’s arcane index translates those premium increases 
into HIT increases.  

PPACA calls the HIT 
an “annual fee on 

health insurers”   

But the burden of the HIT 
really falls on purchasers.

The HIT raises premiums 
for small businesses, but 

not for big businesses.

The HIT will reduce small-
business employment. 

The amount rises 
each year.

An insurer’s portion is 
based on its net premiums, 

minus some exclusions.

There are other 
exclusions.

The HIT is a fixed-
dollar amount.

The HIT is also a 
cascading tax.

First-decade costs 
will be $102b.

Second-decade costs 
will be much higher. 
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As Douglas Holtz-Eakin explained, the corporate income tax will amplify the HIT’s total impact 
on purchasers by an extra 54%. Example: (1) If an insurer responds to a $1,000,000 HIT by 
raising premiums by $1,000,000, it will incur an extra $350,000 in corporate income taxes 
(35%x$1,000,000). Its after-tax profits will drop by $350,000. (2) If, instead, the insurer raises 
purchasers’ premiums by $1,538,462, the corporate tax will rise by $538,462 (=35%x$1,538,462) 
and the insurer will have completely offset the HIT. Thus, Holtz-Eakin argues, an $87.4 billion first-
decade HIT will likely result in premium increases of $134.6 billion (=154%x$87.4 billion) to small 
businesses and individuals.

A Milliman report noted that the HIT will also produce liabilities for state government budgets. Med-
icaid managed care programs generally purchase insurance in the fully-insured market, so they, too, 
will have to pay the HIT. Including the corporate income tax interaction described above, Milliman 
estimates that the HIT will raise Medicaid managed care premiums by 1.5%-1.6% nationwide, with 
some states’ costs rising by 2.5%. 

NFIB is leading a coalition to repeal the Health Insurance Tax. You can find more 
information on the HIT at the coalition’s website at www.StopTheHIT.com. 

Corporate income taxes 
amplify the HIT’s true 

cost on purchasers 
by around 54%. 

The HIT will be a drain 
on state budgets.

Learn more about 
the HIT here.

Beginning in 2014, the Patient Protection and Affordable Care Act (PPACA) imposes 
a health insurance tax (HIT) on the fully-insured market that serves most small-
business employers and those who purchase policies individually.
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PPACA adds two new taxes on top of an existing payroll tax. Medicare has long 
been funded primarily by a 1.45% payroll tax on wage/salary income. PPACA adds a new surtax on 
some wage/salary income and another on certain investment income. 

Unlike the longstanding 1.45% payroll tax, the two new taxes will not actually fund Medicare. Rather, 
they will fund the coverage expansion of PPACA itself. 

Now, PPACA will apply an extra 0.9% tax on wage/salary income above a threshold of $200K for 
single filers and $250K for joint filers. 

In addition, single filers earning over $200K and joint filers earning over $250K will experience a 
3.8% tax on a portion of their investment income, including capital gains, interest, dividends, rents, 
and royalties – minus some exclusions. 

These taxes are especially onerous for small business. These taxes will be especially 
detrimental to small business. Most small businesses are pass-throughs that report their income on 
their household IRS Form 1040s. So, for example, business earnings that the owner saves for future 
business expansion will be taxed immediately. 

Taken together, these two provisions will increase Americans’ taxes by $318 billion over 2013-2022. 
Taken together they comprise the largest revenue increase in PPACA – nearly as large as all the other 
PPACA tax increases combined.

The adjacent graph and descriptions 
below give an idea about how the tax-
es are structured. The adjacent graph gives 
an idea of how the two taxes are calculated. The 
three households in this graph are all married, fil-
ing jointly. For that category, calculations begin 
with a $250K threshold. If these were single filers, 
the threshold would be $200K.

Of course, you need a professional accountant to 
capture all the nuances of an actual tax return.

In the graph, the lower bars represent wage/sal-
ary income and the upper bars represent invest-
ment income. 

Household #1 has $190K in wage income and $30K in investment income. Wage income does not 
exceed the $250K threshold, so they do not owe the 0.9% wage tax. Modified adjusted gross income 
(MAGI) is $220K and does not exceed the threshold, so they do not owe the 3.8% investment tax.

Household #2 has $230K in wage income and $40K in investment income. Wage income does not 
exceed the $250K threshold, so they do not owe the 0.9% wage tax. MAGI ($270K) does exceed 
the threshold, so they owe the 3.8% investment tax on that part of investment income above the 
threshold. Their tax is 3.8% x ($270K - $250K) = $760.
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There has long been a 
Medicare payroll tax.

The taxes won’t 
fund Medicare.

There is a new 
tax on wages.

Another tax falls on 
investment income.

These taxes will 
discourage small 
business growth.

These taxes are huge.

Here’s the basic tax math.

Household #1 pays 
neither tax.

Household #2 pays 
the 3.8% tax. 

Three Households
Married, Filing Jointly

$250K

$190K $230K $280K

$30K

$40K

$20K

$230K

$220K

$190K

$0

$300K
3.8%

$280K
$270K 3.8% 0.9%

Beginning in 2013, the Patient Protection and Affordable Care Act (PPACA) will 
impose two enormous new surtaxes, one on certain wage/salary income and the 
other on certain investment income. The latter tax has been erroneously portrayed 
as a “sales tax on home sales.” Both taxes discourage small business growth and 
employment.  
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Household #3 has $280K in wage income and $20K in investment income. Wage income does 
exceed the $250K threshold, so they do owe the 0.9% wage tax on that part of wage income above 
the threshold. All of the investment income is above the threshold, so they owe the 3.8% investment 
tax on all of investment income. Their taxes are 0.9% x ($280K - $250K) = $270 and 3.8% x $20K 
= $760, for a total of $1,030.

All three households also pay the traditional 1.45% Medicare payroll tax on wage income. For these 
three households, those taxes are, respectively 1.45% x $190K = $2,755, 1.45% x $230K = $3,335, 
and 1.45% x $280K = $4,060. 

The interactions between the two new taxes produce some perverse results. In the graph, Household 
#2 faces a 3.8% marginal income rate on wage income, which is higher than the 0.9% marginal rate 
that the higher-income Household #3 faces. See the 1/6/11 entry here for a fuller explanation. 

The investment tax has been a source of confusion with respect to home sales. 
In 2010, an error-filled viral email made its way around the web, opening with, “Did you know that 
if you sell your house after 2012 you will pay a 3.8% sales tax on it? ... That’s $3,800 on a 
$100,000 home etc. ... When did this happen? It’s in the healthcare bill. Just thought you should 
know.” Contrary to the message of this email, the 3.8% investment can fall on part of the proceeds of 
a home sale, but is in no way a “sales tax.” The email missed two crucial points. 

The first error in the email was confusing a capital gains tax with a sales tax. Suppose you purchase 
a rental property (not your primary residence) for $550K and sell it later for $600K. The 3.8% tax 
on investment income would only fall on the $50K profit, not on the $600K sale price. The tax would 
be $1,900, not $22,800.

Another error in the email was failing to consider the fact that if the property is your primary resi-
dence, the Tax Code grants a large exclusion from taxation – $250K for single filers and $500K for 
joint filers. If a married couple purchased their home for $300K and sell it now for $850K, the capital 
gain is $550K, and the post-exclusion taxable portion is $50K. They would pay a tax of $1,900 
(3.8% of $50K) – and NOT 3.8% of the $850K sale price or 3.8% of the $550K profit. 

1201 F St NW, Suite 200, Washington, DC 20004  ::  
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Household #3 pays 
both the 0.9% and 

the 3.8% taxes.

All three pay the 
longstanding 1.45% tax. 

Together, the taxes 
yield perverse results.

Semi-hoax: a 3.8% “sales 
tax” on home sales.

Correction #1: The tax 
only hits capital gains.

Correction #2: 
There’s a primary 

residence exclusion. 
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Beginning in 2013, the Patient Protection and Affordable Care Act (PPACA) will 
impose two enormous new surtaxes, one on certain wage/salary income and the 
other on certain investment income. The latter tax has been erroneously portrayed 
as a “sales tax on home sales.” Both taxes discourage small business growth and 
employment.  

http://www.nfib.com/LinkClick.aspx%3Ffileticket%3Do17kwjvCI_w%253d%26tabid%3D1083


How Is The Credit Calculated? The credit is stated as a percentage of the business’s con-
tribution to employee health insurance premiums. Before 2014, the maximum percentage is 35%. 
After 2014, the maximum is 50%, but only on policies purchased in the new exchanges. 

An example of the credit calculation appears on the flip side of this CribSheet, along with a table 
showing the percentages as function of number of employees and average wages. NFIB’s credit cal-
culator is at http://www.nfib.com/issues-elections/healthcare/credit-calculator. 

What Are The Limitations? Many or most businesses who receive the credit will receive less 
than the 35%/50% maximum. In addition, the credit only lasts for a few years. 

To qualify for the credit, the business must pay at least 50% of the health insurance premiums for 
employees.

The percentage phases out from 35%/50% to 0% as the number of employees rises from 10 to 25. 
As explained below, members of the owner’s family are not counted, but part-timers are. Also, if an 
owner has several businesses, they may be combined for purposes of this calculation. 

The percentage faces out from 35%/50% to 0% as the average wage rises from $25,000 to $50,000. 
Wages of members of the owner’s family members are not included. 

Part-timers’ hours are aggregated into full-time equivalents (FTEs) for calculating the number of em-
ployees. To calculate FTEs, divide the number of annual part-time employee-hours by 2,080. 

In calculating the number of employees, wages paid, and insurance premiums paid, members of the 
owner’s family are excluded. The IRS defines family to include a broad range of relations (e.g., foster 
child, step-sister, spouse of brother-in-law, certain cousins). 

The percentage credit is applied either to the employer’s share of the insurance premiums or to the 
average business’s contribution to premiums (in that geographic region), whichever is less. Hence, 
businesses are effectively penalized for offering more-generous-than-average coverage.  

The 35% maximum credit is relevant for 2010-2013. The 50% maximum credit is good for two years 
starting in 2014, but only on policies purchased in the new health insurance exchanges. 

How Successful Is The Credit? The General Accountability Office (GAO) reported that in 
2010, only 170,300 small employers claimed the health insurance tax credit. The White House had 
argued that 4.4 million businesses were potentially eligible for the credit.

The 170,300 businesses claiming the credit received $468 million – 23% of the $2 billion in credits 
originally forecast by the Congressional Budget Office. 

The U.S. Treasury reported that “both taxpayers and tax practitioners are making mistakes” in cal-
culating the credit on IRS forms. 

The credit was supposed to ease the burden of health insurance costs for small businesses, and it 
was supposed to encourage businesses not currently offering coverage to begin doing so. According 
to the GAO figures, the average credit per business was $2,748. While the credit offers a windfall gain 
to some businesses – very small low-wage businesses in particular – it is highly unlikely that the credit 
had much impact on the number of firms offering insurance.

What Should A Business Do? NFIB encourages businesses to talk with their accountants 
about whether to seek the credit. If the credit seems worthwhile, they should file for it. They should 
keep in mind that in some cases, filing for the credit requires significant time and expense.

The credit is a % of 
employer premium 

contributions.

The credit is complex.

Several factors limit 
the credit’s value. 

The business must pay at 
least 50% of the premium.

More employees 
lower the %. 

Higher wages lower the %.

Part-timers lower the %.

No credits for the owner’s 
family members.

The credit is tied to the 
“average” business.

The credit is temporary.

The number of 
businesses claiming 

the credit is small.  

The dollar amounts 
are small.

Taxpayers are making 
errors in calculating 

the credit.

The credit is unlikely to 
induce businesses to 

offer health insurance. 

Use your judgment on 
whether to apply.
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Beginning in 2010, the Patient Protection and Affordable Care Act (PPACA) provides 
certain small businesses with a temporary tax credit to offset a portion of health 
insurance costs.
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How a hypothetical business would calculate the tax credit. The previous page 
describes the small business health insurance tax credit. This business begins by compiling data to 
construct the six numbers marked below with asterisks. The remaining numbers are calculated from 
those six.

In the table above, a combination of 15 employees and $29,345 in average wages yields an applicable credit percentage of 17.73%. The table below shows the 
applicable percentages for different combinations of employee count and average wage. In the chart below, you can see the 17.73% from above, rounded to 18%.
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number of emPloyeeS

1-10 
35%
34%
32%
31%
29%
28%
27%
25%
24%
22%
21%
20%
18%
17%
15%
14%
13%
11%
10%
8%
7%
6%
4%
3%
1%

11
33%
31%
30%
28%
27%
26%
24%
23%
21%
20%
19%
17%
16%
14%
13%
12%
10%
9%
7%
6%
5%
3%
2%

12
30%
29%
28%
26%
25%
23%
22%
21%
19%
18%
16%
15%
14%
12%
11%
9%
8%
7%
5%
4%
2%
1%

13
28%
27%
25%
24%
22%
21%
20%
18%
17%
15%
14%
13%
11%
10%
8%
7%
6%
4%
3%
1%

14
26%
24%
23%
21%
20%
19%
17%
16%
14%
13%
12%
10%
9%
7%
6%
5%
3%
2%

15
23%
22%
21%
19%
18%
16%
15%
14%
12%
11%
9%
8%
7%
5%
4%
2%
1%

16
21%
20%
18%
17%
15%
14%
13%
11%
10%
8%
7%
6%
4%
3%
1%

17
19%
17%
16%
14%
13%
12%
10%
9%
7%
6%
5%
3%
2%

18
16%
15%
14%
12%
11%
9%
8%
7%
5%
4%
2%
1%

19
14%
13%
11%
10%
8%
7%
6%
4%
3%
1%

20
12%
10%
9%
7%
6%
5%
3%
2%

21
9%
8%
7%
5%
4%
2%
1%

22
7%
6%
4%
3%
1%

23
5%
3%
2%

24
2%
1%

25

0%

Count full-time employees (fTs): There are 16, but don’t count the owner,  
his sister, or his niece’s husband.  16* – 3* = 13

Calculate full-time equivalents (fTes): Part-timers logged 6,400 hours.  
Subtract 2,100 from the owner’s grandmother and brother.  
Divide by 2,080 (40 hrs/week). Round. (6,400* – 2,100*) / 2,080 = 2

Calculate relevant number of employees: Add FTs and FTEs  13 + 2 = 15

Tabulate total wages paid for the year  $440,175*

Calculate average wage per employee $440,175 / 15 = $29,345

maximum applicable percentage for 2010 – 2013 (from the law)  35%

reduce percentage for employee count: The percentage shrinks above  
10 employees 11.67% = 35% x (15-10) / 15 = 11.67%

reduce percentage for average wage: The percentage shrinks above $25,000 35% x ($29,000-$25,000) /  
 $25,000 = 5.60%

Calculate applicable percentage 35% - 11.67% - 5.60% = 17.73%

Tabulate total insurance premiums paid by the employer (not for family members)  $36,000*

Calculate the credit 17.73% x $36,000 = $6,384

17.73% (rounded to 18%)
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(This CribSheet is edited from the original, published 12/1/11)
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